
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

                     

           vs. CIVIL ACTION NO            T

                     

PRETRIAL ORDER - JURY CASE

Pursuant to Rule 16 of the Federal Rules of Civil Procedure,

it is hereby ORDERED:

1.  Closure Date.  Discovery in this case shall be closed as

of                 ,unless otherwise ordered by the Court.  Said

date, or such other date as the Court may subsequently specify,

shall be referred to as the "Closure Date."

2.  Time for Discovery.  On or before the Closure Date, all

interrogatories and requests for production must be served, and all

depositions and other discovery must be completed.  No discovery

may be conducted after the Closure Date except by agreement of all

counsel or by order of the Court.  A motion for such an order shall

identify the particular discovery sought, the reasons it is

necessary, and the reasons why it was not done prior to the Closure

Date.  Nothing contained in this order shall excuse a party from

its continuing obligation, under the Rules, to update responses to

discovery or to respond to discovery requests made before the

Closure Date.

3.  Expert Witnesses.  Any party intending to utilize the

testimony of an expert witness shall, upon request, disclose the

identity of such witness promptly.  If the expert is retained

subsequent to such request, disclosure shall be made immediately

after retention and before Closure Date.  Any such witness not so
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disclosed may be barred from testifying unless the Court otherwise

directs for good cause shown.    

4.  Time for Motions.  All motions, including motions to amend

pleadings, motions for leave to file counterclaims, cross claims or

third party complaints, motions to add parties, motions for summary

judgment, motions for judgment on the pleadings, and motions to

dismiss, shall be filed promptly after counsel discovers, or should

have discovered, the bases for such motions.  No motion, other than

a motion to modify this Order or a motion to compel compliance with

a discovery request made prior to the Closure Date, may be filed

after the Closure Date. 

5.  Format for Motions.  Every motion and every objection to

a motion shall be accompanied by a supporting memorandum bearing a

title identifying the motion in support of or in opposition to

which it is filed; shall contain a "Facts" section as described in

Subparagraph D; and shall set forth the basis for the motion or

objection together with the statute, rule or other provision of law

relied upon.  Photocopies of all cases and authorities cited shall

be included with the memorandum as a separate appendix.  In the

case of dispositive motions (e.g. motions to dismiss or for summary

judgment) such memorandum shall include in the following order:

A. A table of contents page;

B. A section entitled "Pleadings" that summarizes the

pertinent allegations and contentions of both

parties as set forth in their respective pleadings

and cites the paragraph numbers of the pleadings in

which said allegations or contentions are made; 
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C. A section entitled "Description of Motion" that

identifies the movant(s) and the party against whom

the motion is directed and that describes the

motion and the precise nature of the order or

relief sought;

D. A section entitled "Facts" that contains a clear

and concise recitation of those facts necessary to

enable the reader to understand what the case is

about and the basis for the motion or objection

without reviewing other documents (whether those

documents are appended to the motion or not);

E. A section entitled "Issues" that contains a

numerical listing of the specific issues that the

Court will be required to address in ruling on the

motion;

F. A section entitled "Points and Authorities" that

states and discusses, under separately labeled

headings, each argument or contention advanced in

support of or in opposition to the motion together

with citations to any authorities relied upon; 

G. A Table of Authorities Cited that includes the page

numbers on which reference is made to each

authority listed; and

H. A separate appendix consisting of photocopies of

those cases, statutes and authorities cited in the

memorandum.
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No other memoranda, supplemental memoranda or reply memoranda

shall be filed in support of or in opposition to a motion nor shall

any memorandum exceed 15 pages in length without leave of Court.

In addition to the aforesaid memorandum, a motion for summary

judgment also shall be accompanied by a Statement of Undisputed

Facts that concisely sets forth, in separate numbered paragraphs,

all material facts which the movant contends are undisputed and

that entitle the movant to judgment as a matter of law.  An

objection to a motion for summary judgment shall specify which, if

any, of the material facts cited by the movant are genuinely

disputed.  The party opposing the motion also shall set forth, in

separate numbered paragraphs, any additional facts that it contends

precludes summary judgment.

Each stated fact and each statement that a material fact is

disputed shall cite the source relied upon, including the page and

line of any document to which reference is made.   In either case,

each paragraph shall cite the title, page and/or paragraph number

of the document supporting the statement contained in that

paragraph.

No memoranda or other documents relating to a motion may be

filed after a hearing date has been set for the motion unless the

Court otherwise orders for good cause shown.  The purpose of this

provision is to prevent the Court from being deluged with

voluminous last minute filings that it cannot review prior to

argument and to prevent the unfairness to opposing counsel of being

placed in the same position.  This prohibition will be strictly

enforced.
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Documents shall be submitted with a motion and/or memorandum

only if the contents of the document are disputed and necessary to

decide the motion and, then, only to the extent that references to

specific portions of said documents are made in the accompanying

memorandum.  

Motions shall also comply with any additional requirements set

forth in the Local Rules.  

No motion for summary judgment may be filed until counsel

proposing to file such motion has, first, conferred with the Court

and other counsel for the purpose of discussing the need for and

the utility of the proposed motion.  The matters that counsel

should be prepared to address at that conference shall include:

the nature of the proposed motion; the “undisputed” facts upon

which it is based; how many of the counts and/or issues the motion

would resolve; whether and to what extent the non-moving party

contests the motion and the “undisputed” facts asserted and whether

the matters in question can be resolved more simply, less

expensively and more expeditiously through a trial.  Prior to

requesting such a conference, counsel for the proponent shall

inform opposing counsel of the nature of the proposed motion and

the “undisputed” facts upon which it is based.  Counsel for the

opponents shall inform counsel for the proponent whether, and to

what extent, they oppose the motion and dispute the “facts” upon

which the motion is based.  Such discussion shall be initiated by

counsel that proposes to file the motion who, by requesting a
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conference, will certify that he or she has complied with the

provisions of this paragraph.

6.  Addition of Parties.  If any party is added to the case

after the date of this Order, it shall be the duty of counsel

responsible for adding such party to promptly serve a copy of this

Order upon such party or its counsel.   This Order shall be binding

upon such party unless subsequently modified by the Court, at the

request of such party, or, otherwise.

7.  Duty to Confer.  Within 20 days after the Closure Date,

counsel for all parties shall confer and make a diligent, good

faith effort to settle the case.  Such effort shall include the

presentation of a demand by each claimant of the terms it would

accept in satisfaction of its claim and the presentation of an

offer by each party against whom a claim is made of what it is

willing to tender to resolve such claim.  If such effort is

unsuccessful, counsel shall, at that time, make a diligent, good

faith effort to:

A. Identify those facts that are disputed;

B. Identify those documents that they intend to offer

as evidence at trial and stipulate as to the

admissibility and/or authenticity of such

documents; and

C. Take whatever action is appropriate to narrow and

simplify the issues, avoid unnecessary proof, and

expedite trial of the case.
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It shall be the duty of plaintiff's counsel to initiate this

conference, and it shall be the duty of other counsel to respond

promptly.  If any counsel is unable to obtain the cooperation of

any other counsel, it shall be his or her duty to immediately

communicate that fact, in writing, to the Court.

8.  Pretrial Filings.  Within 60 days after the Closure Date,

each party shall file an original and one copy of a Pretrial

Memorandum, together with a Certificate of Counsel and any proposed

voir dire questions as described in Paragraphs 9-11.

At time of impanelment, each party shall file an original and

one copy of a Supplement to the Pretrial Memorandum containing a

witness list, an exhibit list and proposed jury instructions as

described in paragraphs 12 and 13.

Prior to the commencement of trial each party shall submit to

the Court and to opposing counsel an Exhibit Book as described in

paragraph 14.

Failure to submit any pretrial filing on or before the due

date may result in the imposition of sanctions and/or the exclusion

of any evidence that should have been disclosed in a timely

submission.

9.  Pretrial Memorandum.  The Pretrial Memorandum shall not

exceed 25 pages in length and shall consist of the following

sections:

A. Parties - a list of all parties and their trial

counsel.
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B. Facts - a concise recitation of the relevant facts

that the party filing the Memorandum is relying

upon and/or intends to prove at trial.

C. Claims and Defenses - a brief statement of each

claim for relief and/or defense asserted by the

party filing the Memorandum.  Any claim or defense

not included shall be deemed waived.

D. Damages - a brief and specific description of the

nature, extent and amount of all damages claimed by

the party filing the Memorandum together with a

description of the manner in which such amount was

calculated.

E. Issues - a numbered list of the factual and legal

issues (including any anticipated evidentiary

questions) that must be resolved in order to

adjudicate the case.

F. Arguments - a concise statement of the arguments

made in support of each claim and/or defense

described in paragraph 9C together with citations

to the authorities relied upon. Copies of any

statutes, opinions, or other authorities cited

shall be affixed to the Memorandum.

G. Pending Matters - a list and description of any

motions pending or contemplated, any special issues

appropriate for determination in advance of trial,
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and any other matters that counsel believe ought to

be considered by the Court prior to trial.

H. Estimated time of trial - Counsel's precise

estimate of the time required to present his or her

evidence and the time required to litigate the

entire case.

Any claims, defenses and/or arguments not included in the

Pretrial Memorandum shall be deemed waived whether or not they are

contained in the pleadings.

10. Certificate of Counsel.  The Certificate of Counsel shall

consist of a signed statement that counsel has fully complied with

the requirements of Paragraph 7 of this Order; and, it shall

include a representation that counsel has made a diligent, good

faith effort to settle this action but has been unsuccessful.    

11. Voir Dire Questions - shall consist of a list of all

questions that counsel requests the Court ask of prospective jurors

during voir dire examination, and a list of specific topics that

counsel wishes to question prospective jurors about, directly,

together with a statement of the reasons why such inquiry is

necessary and why examination by the Court would be inadequate.

12.  Witness and Exhibit List.  The following witness and

exhibit lists shall be submitted:

A. Witnesses List - a list of all witnesses whose

testimony the party filing the list intends to

present at trial (indicating whether such testimony
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will be live or by way of deposition) and concise

statements of the subjects of their testimony.

B. Exhibit List - A list of all exhibits that the

party filing the Supplement intends to offer at

trial.  The list should sufficiently describe the

exhibit and include the date on which it was

created.  In addition, 1-2 lines of space should be

provided between each exhibit to permit the Court

to make brief notes with respect to the exhibit.

The following format is illustrative:

Identification Full Exhibit
Number

Description of Exhibit

1 3/22/96 letter from John Doe
to Mary Smith

2 7/10/96 purchase agreement between
X Corp. and Richard Roe

3 9/1/96 photo of 101 Elm St.

Before submitting their respective lists, 

counsel should confer to eliminate duplication

(i.e., exhibits that appear on both lists) to the

maximum extent possible. 

 13. Jury Instructions.  Plaintiff's counsel, counsel for any

other parties asserting claims (e.g., counterclaims, cross claims,

third-party claims, etc.) and counsel for all parties asserting
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affirmative defenses shall file with the Court and serve upon

counsel for all other parties proposed jury instructions relating

to the substantive issues raised by such claims and/or defenses.

Such proposed instructions shall include:

A. A brief statement explaining to the jury the

nature of the claims and/or defenses asserted by

that party;

B. A summary of the applicable law pertaining to

each such claim and/or defense; and

C. An enumeration of the elements that must be

proven to sustain each claim and/or defense.

All proposed instructions shall include specific citations to

the authority relied upon for the charge.

Each request shall be numbered and shall be set forth on a

separate page in order to facilitate possible integration into the

Court's charge.

After service of such proposed instructions, counsel shall

confer and attempt to resolve any disagreements with respect to the

proposed charge(s).  

On the day before trial, counsel shall present to the Court a

list of those charges proposed by other parties to which counsel

objects and all counsel shall be prepared to confer with the Court

regarding the charge to be given.

Any claim or defense for which no proposed charge is submitted

may be deemed waived and failure to object to any proposed charge
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may be deemed a waiver of any objection to such proposed charge.

14. Exhibit Books.  A party's Exhibit Book shall consist of

copies of those documents and/or photographs that the party intends

to offer at trial.  Said copies shall be arranged in order in one

or more three-ring binders and shall be separated by tabs bearing

labels corresponding to each exhibit's designation (e.g., Ex. A,

Ex. B, etc.).  The exhibit designations shall correspond to those

on the Exhibit List furnished to the Court and to the pre-markings

on the original documents and photographs that will be offered as

evidence. 

Plaintiff's exhibits shall be marked numerically; and, in the

case of groupings of related exhibits, they shall be marked with a

number and a letter  (e.g. 1A, 1B, 1C).

Defendant's exhibits shall be marked alphabetically; and

groupings of related exhibits shall be marked with a letter and a

number  (e.g. A1, A2, A3).  After the letters of the alphabet have

been exhausted, Defendant's exhibits shall be marked with double

letter designations  (e.g. AA, BB, CC). 

Failure to timely file a witness list and/or exhibit list or

to include a witness or exhibit may be grounds for sanctions or

excluding from evidence the witness or exhibit not disclosed.

 15.  Trial.  This case shall be in order for trial at any

time after the date fixed for filing pretrial memoranda.  Once the

case is placed on the Court's trial calendar, counsel should be

prepared to proceed at time of impanelment or upon 24 hours notice
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thereafter.  It is the duty of counsel to maintain contact with the

calendar clerk to ascertain the status of the case from time to

time.

16. Use of Recorded Testimony at Trial.  Because of the

difficulties and delays inherent in editing and ruling on

objections in video taped depositions, such depositions may not be

used at trial unless previously authorized by the Court.  See,

Local Rule 14(c).

Any party proposing to read or play during trial evidence that

has been previously recorded (e.g. depositions, interrogatory

answers, admissions, tape recordings) shall:

A. Identify those portions of testimony that may

be eliminated as irrelevant, redundant or otherwise

inadmissible in order that the proceedings may be

expedited by presenting only those portions

that are necessary.  

B. Furnish all opposing counsel with a

specification of those portions that are to be

read or played no later than the time of

impanelment.  

C. Confer with all opposing counsel in an effort

to reach agreement as to what portions should be

read or played so that unnecessary objections may

be eliminated.



14

D. On the date trial commences, furnish the Court

with a transcript highlighting, in yellow, the

portions that the proponent proposes to offer and,

in some other color or colors, the portions that

other parties propose to offer.  

17. Post Trial Exhibit List - At or before the conclusion of

the evidence, counsel for each party shall submit a "clean" list of

only those exhibits offered by such party that have been admitted

into evidence.  Such lists shall be in a form suitable for

submission to the jury and shall set forth the following

information with respect to each exhibit to the extent applicable:

A. Exhibit Number

B. Date

C. A brief description of the exhibit that will

enable the jurors to identify it but which does

not characterize the exhibits or it contents

(e.g. letter from A to B; photograph of 100 Main

Street).

18. Jury Costs.  In cases that are settled after a jury has

been summoned, jury costs and/or attorneys' fees may be assessed

against one or more of the parties and/or their counsel if the

Court determines the tardiness of the settlement was due to

unreasonable or vexatious conduct.  Therefore, every effort should

be made to settle cases before that time.
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BY ORDER:

                  
Deputy Clerk

ENTER:

                        
Ernest C. Torres
United States District Judge

Date:                   
forms\ptojur.wpd
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